
March 22, 2021

U.S. Department of Labor
200 Constitution Ave. NW
Washington, D.C.  20210

Re: Withdrawal of Independent Contractor Rule under the Fair Labor Standards Act, RIN
1235-AA34

Dear Commissioner:

Please reconsider your intent to withdraw the new U.S. Department of Labor Independent
Contractor Rule for the Fair Labor Standards Act. This USDOL rule should be implemented
immediately. It is an example of the type of rule that our modern workforce needs: a way to
protect misclassified workers while also protecting up to 85% of independent contractors
who wish to remain classified as such.

We are the co-founders of a nonpartisan, ad hoc coalition formed in 2019 to stop
anti-independent contractor laws from spreading nationwide. We now represent thousands
of independent contractors who wish to keep our chosen careers, and who do not want to
be misclassified under an antiquated, regressive rule like the 1930s ABC Test. We want to
remain properly classified as independent contractors under a modern rule such as the
USDOL rule.

The analysis of independent contractor work that you provided as the reason for
withdrawing the USDOL rule is, at best, incomplete. For instance, in characterizing
independent contractor work, you refer to a study, “The Rise of Alternative Work
Arrangements: Evidence and Implications for Tax Filing and Benefit Coverage,” which the



Office of Tax Analysis produced in 2017. Numerous additional studies have since been
completed about independent contractors that challenge or outright contradict the
assertion that “independent contractors are more likely to be low-income than those who
are primarily employees.”

According to a 2019 study by the Internal Revenue Service and U.S. Department of
Treasury, “The largest share of workers with independent contractor income are those in
the top quartile of earnings.”1 Additional studies from 2019 and 2020 show that “more than
half of full-time independent workers say they feel more financially secure as independents
than in traditional jobs, a record high”2; “three in five freelancers say they make the same or
more than they’d make working for a traditional employer”3; and “60% of freelancers say
there is no amount of money that would convince them to take a traditional job.”4

Your analysis also highlights your intent to protect a particular type of independent
contractor — “drivers who work for online transportation companies” — as a reason to
withdraw the USDOL rule. This description of independent contractors has also been used
in countless media reports to imply that Uber and Lyft drivers comprise the majority of U.S.
independent contractors, when in fact, the opposite is true. For proof, look no further than
the same 2017 study you cited, “The Rise of Alternative Work Arrangements.” It states,
“Some media suggest that the gig economy is a large and growing segment of the U.S. labor
market, revealing a marked shift in the nature of work relationships. However, there is little
empirical evidence that this is the case. The few studies that have tried to infer the size of
[the] gig economy consistently find this segment of the workforce is quite small.”

In addition, your analysis suggests that women working as independent contractors will
face a negative “disproportionate impact” if the USDOL rule goes into effect. You cited the
same 2017 study to support this position, when in fact, more recent research shows that
women who choose independent contractor work wish to remain independent contractors.

The 2019 “Women in the Independent Workforce” report5 found that 68% of self-employed
women earn the same or more money than in a traditional job. It also found that 73% of
self-employed women say they have a better work-life balance; 59% of self-employed
women say they experience less stress; and 57% of self-employed women say they’re
healthier.
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Being independent contractors has empowered these women. Withdrawing the USDOL Rule
and then misclassifying these women as employees under an antiquated rule such as the
ABC Test would harm them. What’s more, some 2.5 million women reportedly left the U.S.
workforce in 2020, in part because of the lack of flexibility that traditional jobs allow for
caregivers, who are primarily women. Independent contractor work offers more flexibility
than traditional jobs, and must be protected as a choice for these women.

And women are not alone. A full 70% to 85% of independent contractors repeatedly say
they want to remain classified as such because they are choosing independent contractor
work, are happier and healthier working this way, and earn as much as or more than they
would in a traditional job. You can find this research with the U.S. Bureau of Labor
Statistics,6 IRS/U.S. Treasury,7 ADP Research,8 Edelman,9 Gallup,10 MBO Partners,11

Contently,12 FreshBooks Cloud Accounting13 and U.S. Government Accountability Office.14

Even as the economy was reeling during the Covid-19 pandemic, 60% of independent
contractors said no amount of money would persuade them to seek traditional jobs.15

The United States needs a modern independent contractor rule to protect the entire
workforce. That protection must include the choice of independent contractor work. We
urge you to allow the new USDOL Independent Contractor Rule to take effect.

Sincerely,

Karon Warren, Kim Kavin, Jen Singer, Debbie Abrams Kaplan
Co-leaders, Fight For Freelancers USA
www.fightforfreelancersusa.com
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